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O R D E R 

 

1) This is an appeal under section 29 of the Protection of 

Women from Domestic Violence Act, 2005 (hereinafter referred 

to as “the Act”/”PWDV Act”) filed by the petitioners/appellants 

against the orders dated 5.8.13 and 17.8.13 passed by the 

learned Judicial Magistrate, First Class in C.R. Case No. 152/13.  

2) By the impugned order, the Appellant No. 1, Md. Musharuf 

Hussain Laskar was directed to be paid interim maintenance of 

Rs. 4,501/- per month to the Respondent No. 2, namely, Smt. 

Bandana Borah u/s 23 of the Act.  

3) The brief facts as narrated in C.R Case No. 152/13 is that 

the respondent No. 2, Sri Bandana Borah filed the said 

application u/s 12 of the Protection of Women from Domestic 

Violence Act for seeking protection, resident, monetary and other 

reliefs against the petitioners/ appellants. In the said petition, the 

Respondent No. 2 also prayed for grant of interim maintenance. 

The said petition was supported by affidavit.   

4) Perusal of the records of C.R. Case No. 152/13 shows that 

on 5.8.13, the learned Judicial Magistrate issued notice to the 

respondent and called for the domestic incident report from the 

Protection Officer. On 8.8.13, since neither notice was served on 

the respondent nor the domestic incident report received, the Ld 

Magistrate directed re-issuance of notice. On 17.8.13, the 

domestic incident report was received, but the respondent was 

not served. The learned Magistrate therefore directed service of 

notice on the respondent through the Protection Officer and on 

perusal of the domestic incident report concluded that the 

Respondent No. 2/petitioner ought to be granted interim 

maintenance and directed payment of interim maintenance of Rs. 

4,501/- per month. 

5) It is against the said order of interim maintenance that the 
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present appeal has been filed, on amongst, the ground that the 

application by the respondent No.2 under the provisions of the 

PWDV Act, was not maintainable having been filed beyond the 

period of limitation. The appellants have stated that the 

Respondent No. 2/petitioner admitted in the application u/s 12 of 

the PWDV Act that she had filed a GR Case in the year 2010 and 

a maintenance case in 2011 and hence since more than two 

years had elapsed, the respondent No. 2/petitioner could not 

have filed the said petition. It has been further stated that the 

impugned order has been passed without ascertaining the 

payment capacity of the appellant and was not tenable.   

6) During course of argument, the learned counsel for the 

appellants submits that the appellant No. 1 was not put to notice 

before passing of the impugned order and hence the same being 

in violation of the principles of natural justice, is unsustainable.  

7) The Learned Counsel for the Respondent No. 2 , on the 

other hand submitted that the learned Magistrate having acted 

u/s 23 of the Protection of Women from Domestic Violence Act, 

had ample powers to grant interim maintenance and hence the 

same ought not be inferred with.   

8) This Court has given its thoughtful consideration to the 

submission advanced by the learned counsel for the parties.  

9) In so far as the submission of the learned counsel for the 

appellant that the petition u/s 12 of the Protection of Women 

from Domestic Violence Act is barred by limitation, is concerned, 

this court is of the considered view that the answer to the said 

question can be answered only in the trial before the learned 

Magistrate, in as much as various aspects, more particularly, the 

element of continuance or not of the domestic violence on the 

respondent No. 2/petitioner would be required to be gone into. 

To hold that the said question can be gone into at the very first 

instance, would make the provision of Section 23 redundant, 

which is not the object of the Act. Section 23 of the Act 
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empowers the Magistrate to pass such an interim order as it 

deems just and proper, if the Magistrate is satisfied that an 

application, prima facie, discloses the commission of domestic 

violence or likelihood of commission of domestic violence.  

10) The Hon’ble Kerela High Court in case of Dr. Preceline 

George vs State of Kerala [MANU/KE/0175/2010], has 

elaborately dealt with the powers of Magistrate u/s 23 of PWDV 

Act and laid down thus:  

“It is thus clear that an interim ex parte order in favour of 
the aggrieved person and against the respondents could be 

passed, before notice to the respondent. But even if such an 
ex parte ad interim order is passed, a final order under 

Section 23(1) is to be passed only after service of notice on 
the respondent. Till then it could only be an ad interim 

order. If the respondent fails to appear after service of 
notice, then a final order under Section 23(1) modifying, 

revoking, or altering the ad interim order could be passed, 

ex parte as provided under Rule 12(3). Rule 12(3) of the 
Rules, is to be taken as the procedure to be followed, while 

passing a final order under Section 23(1) and not an ad 
interim order to be passed under Section 23(2). 

 
19. For the reason that a Magistrate is empowered to pass 

ad interim order under Section 23(2) ex parte, it cannot be 
said that Magistrate has to pass ex parte ad interim order 

granting reliefs under Sections 18, 19, 20, 21 or 22 in all 
cases. It is seen from several orders challenged before this 

Court that indiscriminate interim ex parte orders are passed 
under Section 23(2) of the Act compelling the parties to 

approach the Appellate Court, by recourse to Section 29 of 
the Act by way of appeal. While passing ex parte ad interim 

orders, Magistrates shall take the necessary care and 

caution. If an interim order need be passed only after 
service of notice, as no urgent relief without notice need be 

passed, there is no justification in passing an ex parte ad 
interim order before serving notice on the respondent. On 

the other hand, if an ad interim order is to be passed 
immediately,  and any delay is prejudicial, then Sub-section 

(2) of Section 23 enables the Magistrate to pass an ad 
interim order, without notice to the respondent. Even if such 

ad interim order is passed without service of notice, on 
appearance of the respondent a final interim order is to be 

passed under Section 23(1) with or without modification. 
Even if the respondent does not appear on service of notice, 

the Magistrate shall pass an interim final order 
Section 23(1) ex parte, with or without modification of the 

ex parte ad interim order. If an ad interim order under Sub-

section (2) of Section 23 is passed without notice to the 
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respondents, and no opportunity is granted to the 

respondents after service of notice to pass the final interim 
relief under Section 23(1) respondents will be unnecessarily 

compelled to file an appeal as provided under Section 29. 
Even the relief provided under Sub-section (2) of 

Section 25 will not serve the purpose as that section would 

be attracted only if there is a change in the circumstances. 
What is to be considered while passing an order under 

Section 23(1) is whether the aggrieved person is entitled to 
an interim order either under Sections 18, 19, 20, 21 or 22. 

The Magistrates shall be careful while passing ad interim 
orders without notice under Sub-section (2) of Section 23. It 

is made clear that even without issuing notice to the 
respondent in appropriate cases, ad interim order under 

Sub-section (2) could be passed. But that order is to be 
made absolute with or without modification, after serving 

notice on the respondent. If the respondent does not 
appear, then an ex parte order as provided under Rule 12(3) 

is to be passed under Section 23(1). If respondent appears 
and objects, after hearing the respondent, appropriate order 

is to be passed as provided under Section 23(1). The order 

passed under Sub-section (2) would only be of ad interim in 
nature.” 

 

11) In the instant case, it is seen that the learned Magistrate 

after issuance of notice to the respondent/appellant passed an 

ex-parte interim order of maintenance of Rs. 4,501/- per month. 

The ratio laid down the case of Dr. Preceline George vs State of 

Kerala (Supra) clearly shows that the learned Magistrate has 

power to grant ad-interim order without notice, but it cannot 

pass a final interim order without notice. From perusal of the 

impugned order, it is seen that the learned Magistrate has passed 

an interim maintenance order and not an ad-interim order of 

maintenance, till disposal of the prayer of interim maintenance.       

12) This Court is aware of the provision of Section 28(2) of the 

of  PWDV Act which empowers a learned Magistrate to lay down 

its own procedure for disposal of an application u/s 12 or under 

sub Section 2 of Section 23. However, the said power cannot 

exercised arbitrarily.  

13) While admitting the instant application, this Court had by 

order dated 20.1.2014, allowed the appellant No. 1 to deposit an 

javascript:fnOpenGlobalPopUp('/ba/disp.asp','75774','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75780','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75776','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75774','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75769','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75770','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75771','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75772','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75773','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75774','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75774','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','75774','1');


Page 6 of 7                Criminal Revision No. 2 (S-1) /2014 

 

 

amount of Rs. 2000/- per month instead of, completely staying 

the amount of Rs. 4,501/- as directed by the learned Magistrate. 

Pursuant thereto, the following amounts have been deposited 

and received by the Respondent/wife:- 

Date Amount paid & Received 

19.2.2014 Rs.2000/- 

21.4.2014 Rs.2000/- 

23.6.2014 Rs.2000/- 

22.7.2014 Rs.4000/- 

22.9.2014 Rs.4000/- 

18.11.2014 Rs.2000/- 

3.12.2014 Rs.4000/- 

TOTAL Rs.10,000/- 

 

14) It is pertinent to place of record that pursuant to the said 

order, a total amount of Rs.20,000/- that is, for period of 10 

months, have been deposited by the appellant and on being 

allowed to be withdrawn, duly received by the respondent No. 2.  

15) In view of the ratio laid down in Dr. Preceline George vs 

State of Kerala (Supra), this court is of the considered view that 

the instant appeal could be disposed of with certain modification 

in the impugned order, without actually expressing any opinion 

as to the adequacy or  otherwise of the amount of Rs. 4,501/- 

per month, granted as interim maintenance. 

16) Considering the above, this court disposes this appeal by 

partially allowing the same. The interim stay of the impugned 

order granted on 20.1.2014 by this Court stands vacated. 

Following direction, which would amount to modification of the 

impugned order dated 17.8.13 is passed;  

(a) The impugned order dated 17.8.13 directing the 

appellant to pay an amount of Rs. 4,501/- per 

month as maintenance is modified as Rs. 2,000/- 

per month and the same is to be considered as ad- 

interim maintenance, till disposal of prayer of 

interim maintenance, on merit, after hearing both 

the sides.  
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(b) The appellant No. 1 shall deposit the arrear amount  

@ Rs.2000/- per month in the Court of Judicial 

Magistrate, First Class, Tezpur, Sonitpur forthwith 

(for the period from 17.8.2013 till disposal of the 

matter by the Ld Magistrate after hearing both 

sides); after deducting the amount already 

deposited in this Court (Rs.20,000/-) and duly 

received by the Respondent No.1.  

(c) The appellant No. 1 shall continue to pay Rs. 2,000/- 

per month as ad-interim maintenance, to the 

respondent No. 2 till further directions by the 

Judicial  Magistrate, First Class, that is, till final 

order disposing the interim maintenance is passed 

by the learned Magistrate after hearing both the 

sides.     

17) The appellant is at all liberty to raise such grounds as to 

the maintenance of the petition filed by the respondent No 2 

before the learned trial court. 

18) It is placed on record that this Court has not expressed its 

opinion on the merit of the case/quantum and the Learned trial 

court is to be decide the prayer for interim maintenance on the 

basis of the materials placed before the learned trial court and 

after hearing both the sides. 

19) This appeal is partially allowed on contest. 

20) Send back the Case Record of C.R. Case No. 152/13 along 

with a copy of this order to the Court of the Learned Judicial 

Magistrate, First Class, Sonitpur, Tezpur . Parties to appear 

before the Ld Judicial Magistrate, First Class, Sonitpur, Tezpur, 

on 22.12.2014 to receive instructions. 

 Given under my hand and seal of this Court on this the 3rd day 

of December, 2014 

        Additional Sessions Judge No.2, 

              Sonitpur, Tezpur 


